
 

 

 

  

 

 
 

 

 

 
 
 

 
 

 

 

 
March 9, 2017 
 
Via electronic mail  
 
The Honorable Hilary Franz 
Commissioner of Public Lands 
Washington Department of Natural Resources 
PO Box 47001 
Olympia, WA 98504-7001 
 
Lily Smith, SEPA Responsible Official 
Department of Natural Resources 
SEPA Center 
PO Box 47105 
Olympia, WA 98504 
sepacenter@dnr.wa.gov 
 
Re: SEPA File No. 15-012901 
 The Marbled Murrelet Coalition’s Comments on the Sustainable Harvest 

Calculation and Draft Environmental Impact Statement 
 
Dear Commissioner Franz, Ms. Smith and the Staff of the Department of Natural Resources: 
 
Thank you for considering the following comments on the Sustainable Harvest Calculation 
(“SHC”) and the associated draft environmental impact statement (“DEIS”).  We are non-profit 
conservation organizations seeking to protect and restore Washington’s native ecosystems and 
biodiversity.    
 

I. Introduction 
 
While we appreciate the hard work that staff have put into the DEIS, substantial additional 
analysis is required, as well as further consideration of how to effectively integrate Washington 
Department of Natural Resources (DNR)’s multiple planning processes.  
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We encourage DNR to use the new SHC as an opportunity to modernize its management of State 
forest lands and to creatively reconcile the agency’s often dueling mandates to protect 
biodiversity and clean water while providing value for trust beneficiaries.  As identified in this 
comment letter, there are many mechanisms available to DNR to better integrate forestry and 
environmental protection.  SEPA provides a valuable tool to assess the viability and impacts of a 
variety of mechanisms.   
 
We believe that DNR should focus on returning value, as opposed to volume, for trust 
beneficiaries.  Value may take a variety of forms.  As one example that captures many of the 
concerns below, DNR should consider not including riparian volume as necessary for attaining 
the sustainable harvest target, but instead use contract logging and sort sales to carry out 
ecological thinning in riparian buffers in Wahkiakum, Pacific, and Clallam Counties.  This could 
deliver value to trust beneficiaries through some timber volume, local logging jobs, and 
associated taxes.  Focusing on the listed counties would help to mitigate for the economic 
impacts of marbled murrelet conservation.  At the same time, it would attain compliance with 
requirements in the Trust Lands Habitat Conservation Plan, by designing harvest for restoration 
rather than to meet the needs of commercial timber sales.  This sort of solution is not captured by 
the DEIS but should be.   
 
As stakeholders in DNR’s management, we are ready to help however possible.  We recognize 
that tension between fiduciary obligations and legal requirements to protect environmental 
resources has long been building, but believe that the mechanisms are available to find solutions.  
The change in administration and culmination of the marbled murrelet and sustainable harvest 
calculation planning processes provides a window of opportunity to modernize management.  
This will require political leadership and creativity.  We encourage Commissioner Franz to 
convene a high-level task force to address the short-term and long-term need to deliver steady 
and sufficient revenue to Washington schools and counties, while making good on the legal and 
moral responsibility to protect biodiversity, salmon, and clean water.   
 

II. Planning Policies and Sequencing 
 
The SHC is only as accurate and useful as the policies it is based upon.  To the extent it relies 
upon inadequate or obsolete policies it is itself inadequate and obsolete.  The SHC process faces 
a significant challenge, in that it relies on two policy documents that are out of date:  the Policy 
for Sustainable Forests, which was supposed to be updated in approximately 2011, and the State 
Trust Lands HCP, which was supposed to include a marbled murrelet long-term strategy in 
approximately 2002.   
 
We recognize the need to work through the backlog of planning processes, but urge DNR to 
adopt a stepwise approach which first tackles the policies that shape the SHC, and then calculates 
the SHC based on those revised policies.  RCW 43.30.215 authorizes the Board of Natural 
Resources to establish policies concerning the management of forest lands within the 
Department’s jurisdiction.  The policies themselves also direct revision and completion prior to 
calculation of this SHC.  In order to comply with the directives in those policies in accordance 
with “Objective 4” it would be necessary to complete revisions to the policies as soon as 
possible, prior to completion of the SHC.   
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Absent pausing the SHC process, the only other viable approach is to hold current marbled 
murrelet and Policy for Sustainable Forests protections and restrictions in place for all SHC 
alternatives, and to commit to revising the SHC when the needed policy revisions are complete.  
We address those two policies below.   
 

A. The Policy for Sustainable Forests 
 
The 2006 Policy for Sustainable Forests (PSF) requires that the department utilize a monitoring 
program and report to the Board of Natural Resources annually on implementation. The PSF 
states in part on page 50:  
 

As needed, the department will recommend changes in policy to the Board of 
Natural Resources due to changes in law, scientific knowledge, new information or 
other circumstances. At five-year intervals, the department will perform a 
substantive review of the Policy for Sustainable Forests. In reporting to the Board 
of Natural Resources and the public, the department will present clear and succinct 
information on the Policy for Sustainable Forests. 

 
The precedent for the Board of Natural Resources (BNR) has been to carefully consider 
sustainable forestry policies every 10 years or so, to coincide with the need to recalculate the 
SHC.  The Policy for Sustainable Forests on State Trust Lands (2006a) was written to replace the 
Forest Resource Plan (1992). The update was necessary to reflect among other reasons the multi-
species Habitat Conservation Plan (1997).   
 
It is clearly time for BNR to update the Policy for Sustainable Forests in the near term, as it does 
not address climate change in any way or the potential for revenue from sources other than 
logging of State trust lands.   
 
The Policy also precedes the litigation and settlement of the Oso/Hazel landslide case.  The 
Oso/Hazel landslide brought into focus the public safety risk of certain logging practices, as well 
as the financial risk to the State.  The approximately $50 million settlement raises previously 
unanswered questions regarding trust responsibility, particularly the allocation of risk.  If certain 
timber practices raise money for trust beneficiaries, but endanger State residents and risk State 
resources, must DNR still carry those sales out?  Beyond compliance with Forest Practices 
Rules, when may DNR use its discretion to take a precautionary approach in areas close to 
human populations or fragile ecological resources (such as Steelhead Lane and the several runs 
of threatened salmon in the Stillaguamish River)?   
 
Carbon markets, climate resilience, and public safety are all issues that implicate SHC volume 
and raise previously unexplored questions regarding DNR’s fiduciary obligations.  These 
decisions require clear policy consideration and guidance from DNR, potentially including legal 
guidance from the State Attorney General’s Office.  We urge DNR to revise the expired PSF as 
soon as possible.    
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B. The Marbled Murrelet Long-Term Conservation Strategy   
 
The State Trust Lands HCP put into place an “interim strategy” for marbled murrelets to 
commence in 1997, with a clear expectation that a marbled murrelet long-term conservation 
strategy (LTCS) would be completed by approximately 2002.  The 2004 SHC projected that the 
LTCS would be completed by 2007, and planned harvests accordingly.  That inaccurate 
projection has resulted in significant arrearage.  See DEIS at C-9 (“For the FY 2005 – 2015 
sustainable harvest calculation, the department assumed that the long-term conservation strategy 
would be completed during the decade.  148,000 acres were held in long- and short-term 
deferrals.  The lack of a long-term conservation strategy impacted deliverables.”)  DNR has now 
released a DEIS for the LTCS, but that is only the beginning of a long process.  See DEIS at 1-
13.  Given the considerable time required to review comments (it appears there are at least 4,000 
comments already on the LTCS DEIS), prepare a final environmental impact statement (FEIS), 
and go through the approval process with the U.S. Fish and Wildlife Service (USFWS), it 
appears unlikely that the BNR will approve a final LTCS before 2019 at the earliest.   
 
Throughout consideration of the LTCS, DNR must protect all of the areas proposed for restrictions 
under each of the LTCS alternatives.  SEPA regulation WAC 197-11-070 states in part that: 
 

(1) Until the responsible official issues a final determination of nonsignificance or 
final environmental impact statement, no action concerning the proposal shall be 
taken by a governmental agency that would: 
(a) Have an adverse environmental impact; or 
(b) Limit the choice of reasonable alternatives. 
 

The murrelet LTCS SEPA process is ongoing, which means that DNR may not conduct forestry 
in any of the areas restricted from harvest in any of the proposed LTCS alternatives (Alternatives 
A-F) until the completion of an FEIS.  See WAC 197-11-070(1)(a).  DNR may also not take 
actions in the SHC planning process that would unduly influence or limit the choice of 
alternatives in the LTCS process.  WAC 197-11-070(1)(b).  
 
If DNR selects a marbled murrelet alternative in the SHC process, a violation of SEPA will 
likely ensue.  The selection of an alternative in the SHC process will create pressure on the BNR 
to later select the same alternative in the marbled murrelet process, both to avoid the public 
appearance of having guessed wrong, and to avoid the political and administrative challenge of 
revising the SHC.  These substantial pressures strongly suggest that in completing the SHC 
analysis and decision before completing the murrelet strategy, the former decision will pre-
determine the result in the latter process, a clear violation of SEPA. 
 
If DNR selects a murrelet alternative in the SHC process, it will also potentially create arrearage.  
On the ground, the current areas restricted from harvest as a result of application of WAC 197-
11-070 include all of the areas restricted under all of the alternatives set forth in the LTCS DEIS.  
However, the SHC DEIS would require BNR to pre-select one murrelet alternative, and project 
harvest volumes accordingly.  It is therefore nearly certain that the murrelet alternative selected 
in the SHC will assume greater logging can occur than is actually possible until completion of 
the LTCS.  This would create years of significant arrearage and unmet expectations.   
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For example, if BNR pre-selects Alternative D in the SHC planning process, it will be assuming 
that all areas not restricted by Alternative D are available for logging.  However, in reality, the 
areas restricted by alternatives by A, B, C, D, E, and F will all be unavailable until the LTCS 
process is complete, which may take several years.  During that period, significant arrearage 
would likely result.  This is exactly what happened in the 2005-2015 planning period.  DNR 
guessed that the LTCS would be completed in 2007 and would only cover occupied sites.  That 
guess turned out to be wrong.  When the LTCS was not completed, and the interim strategy 
remained in place, millions of board feet of volume in arrears resulted.   
 
We note that the current approach also conflicts with the stated objectives.  On page 2-22, the 
DEIS states that “[a]ll the action alternatives comply with existing DNR policies and state and 
federal law.”  That statement is not true and cannot possibly be known.  USFWS has not 
determined which of the LTCS alternatives comply with the Endangered Species Act (ESA) and 
other applicable law.  Potentially, most of the alternatives presented in the SHC include a 
marbled murrelet LTCS alternative that does not meet legal standards.   
 
DNR could avoid these sequencing and legal problems by assuming that each of the SHC 
alternatives (Alternatives 1-5) will restrict harvest under current conditions, i.e., restrictions on 
all areas protected under Alternatives A-F of the murrelet LTCS.  Harvest would be modeled 
accordingly.  DNR could then also build into each SHC alternative a requirement that the BNR 
revisit the SHC upon completion of the LTCS.   
 
The identified process would dramatically simplify the SHC process by eliminating a variable.  It 
would also eliminate potential SEPA violations by removing the opportunity to pre-determine 
the parallel murrelet LTCS SEPA process.  When the LTCS is chosen, the BNR would have to 
revise the SHC to reflect the final adopted strategy.  Removing the pre-selection of a marbled 
murrelet alternative would also be good planning and help to avoid future arrearage.   
 
We encourage a similar approach to the Policy for Sustainable Forests.  In order to bring its 
policies up to date, DNR should commit to revisiting the expired document over the next few 
years, and require that completion of a revised Policy will automatically trigger revision of the 
SHC.  Instituting these required check-ins would help to eliminate the current administrative 
bottleneck of multiple policies, and help to ensure that planning and harvest strategies adjust as 
policies are brought up to date.  Conceivably, by 2020 DNR could, for the first time in decades, 
be in compliance with its HCP, have updated policies, and have an SHC that accurately reflects 
updated policies.  That outcome would benefit all stakeholders. 
 

III. Arrearage 
 
As noted by DNR in the DEIS and Appendix C, the statutory authority governing arrearage is 
poorly-drafted and inconsistent.  The ambiguity created, along with direction in the statute to 
consider both economic and environmental impacts, gives DNR and BNR substantial discretion 
in how to manage arrearage.   
 
We encourage DNR to determine arrearage volume as the difference between planned sales—
laid-out, field verified timber sales that are prepared for sale—and actually logged sales.  Once 
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the arrearage is calculated, DNR should follow past practice and incorporate the areas in arrears 
into the pending SHC analysis.  That is the only method that bases harvest modeling and 
projections on actual conditions.   
 
The arrearage as presently calculated targets a sustainable harvest calculation modeled over a 
decade ago, based on assumptions that have long proven false.  That means that the arrearage as 
calculated is based on modeling and planning error rather than actual, available timber.  The 
arrearage of 462 mmbf or 702 mmbf is a theoretical construct based on wildly optimistic 
projections of riparian harvest and marbled murrelet strategies made during an election year 
(2004).  Forcing the harvest of arrearage as calculated, in addition to the maximum sustained 
yield only serves to front-load more logging with necessary later reductions.   
 

A. The Arrearage Should Consist Only of Actual Planned Timber Sales in Western 
Washington That Were Not Logged 

 
The arrearage volume is the “summation of the annual sustainable harvest timber volume since 
July 1, 1979, less the sum of state timber sales contract default volume and the state timber sales 
volume deficit since July 1, 1979.”  RCW 79.10.300.   
 
The Legislature mandated the calculation of arrearage in 1987 to resolve one specific issue—the 
substantial deficit in timber volume resulting from the collapse in the housing market in the late 
1970s and early 80s.  In 1980, purchasers of DNR timber sales found themselves holding 
contracts that were worth far less than the present market would support.  Purchasers defaulted 
on those timbers sales.  There were contracts affecting over one billion one hundred million 
board feet of timber. The state legislature found that:  
 

...between 1981 and 1983, the department sold six hundred million board feet of 
timber less than the sustainable harvest level. As a consequence of the two actions, 
the department entered their 1984-1993 planning decade with a timber sale 
arrearage which could be sold without adversely affecting the continued 
productivity of the state-owned forests. 
 

Legislative findings, RCW 79.10.300.  The statutory calculation of arrearage is tailored to that 
specific context.  See DEIS C-7.  Read carefully, the statute applies to a situation like the one 
that existed in the 1980s—where there are actual planned timber sales that have not been logged, 
due to either contract default or failure to bring the sales to auction.   
 
The DEIS should clearly state that the arrearage results both from modeling error and past failure 
to update the SHC, rather than the existence of surplus timber.  There appears to be a widespread 
misperception that DNR simply elected not to log available areas.  In truth, projecting ten years 
of economic and environmental conditions is a monumentally difficult task, and expecting 
perfect attainment of a projected number is unreasonable.   
 
The SHC represents a calculation based on the best set of assumptions available to DNR at the 
time the calculation was made. It does not represent the actual harvest that was planned and 
advertised for sale.  The Sustained Yield Management Program has three planning components, 
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strategic, tactical, and operational (SHC DEIS figure 1.4.2).  The SHC is part of the strategic 
component, and it is up to DNR’s regional offices to make those strategic predictions 
operational.  Sometimes constraints become evident in the field that require reductions in 
modeled operations.  Funding and legal challenges can significantly delay regulatory procedures, 
further restricting harvest areas.  As well, unforeseen land exchanges can change the timber 
volume inventory age class.  Given the inherent uncertainty in SHC projections, it is not sound 
management to treat the SHC as a fixed number that must be attained no matter what events 
transpire over the next ten to fifteen years.     
 
As a result of the statutory direction and likely policy outcomes, we encourage DNR to adopt an 
arrearage calculation based only on the volume of actual planned timber sales across Western 
Washington that were never logged.  That calculation is best captured by Alternative 5, which 
incorporates the arrearage volume into the inventory.   
 

1. Arrearage volume should be a net calculation based on DNR trust lands in Western 
Washington.   

 
We support the decision reflected in Alternatives 2-5 to calculate arrearage based on all of the 
trusts combined, rather than cherry-picking the specific trusts in arrears.  RCW 79.10.200 
mandates calculation of arrearage based on state timber sales as a whole, and makes no mention 
of specific trusts.  The legislative findings, which refer to statewide harvest volumes, support the 
conclusion that there must be a statewide calculation.  Furthermore, RCW 79.10.330, which 
governs the disposition of arrearage, refers to “trusts” as a collective.   
 
The “gross” arrearage of 702 MMBF provided in Alternative 2 is both unlawful and bad policy.  
DNR manages State trust lands as a whole across Western Washington.  It is well-established 
that DNR has the legal authority to manage the various trusts as a whole, as a means to 
advancing the long-term best interests of the trust beneficiaries.  1996 AGO 11.  The policies that 
dictate the SHC apply across State trust lands in Western Washington, rather than on a trust-by-
trust basis.  For example, both the DNR Trust Lands HCP and the Policy for Sustainable Forests 
apply to trust lands as a whole, and do not distinguish management by a specific trust.  It does 
not make sense to manage land on a statewide basis and then calculate arrearage by cherry-
picking only the trusts that are in arrears.  
 

2. Arrearage volume should be calculated based on actual planned timber sales that 
were not logged, not calculated based on flawed models and projections as occurred 
in last decade’s SHC.   

 
RCW 79.10.300 supports a calculation based on actual planned sales rather than projected 
volume.  The most logical reading of the statute based on those terms is that the arrearage is 
calculated by determining the volume of timber actual logged (“sustainable harvest timber 
volume”), minus the sum of the purchased sales not logged (“timber sale contract default 
volume”) and planned sales not actually sold (“timber sales volume deficit”).  That calculation 
derives a volume far smaller than the 702 mmbf or 462 mmbf described in Alternatives 1-4. 
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The approach of calculating the arrearage based on the target of the 2004 sustainable harvest 
calculation projection is not supported by RCW 79.10.300.  The statute notably does not use the 
term “sustained yield plan,” even though that term was previously defined in statute.  See RCW 
79.68.030.  RCW 79.10.300 also does not refer to the “sustainable harvest level,” even though 
that term was separately defined by the same Act in 1987.  Rather, RCW 79.10.300 specifically 
refers to “sustainable harvest timber volume,” “state timber sale contract default volume,” and 
“state timber sales volume deficit.”   
 
Reading RCW 79.10.300 as including only volume that was offered for sale but not logged best 
harmonizes the statute with RCW 79.10.330, which mandates the inclusion of arrearage in addition 
to the next decade’s SHC.  Adding planned sales to the next SHC makes sense, because those sales 
might otherwise be excluded.  Adding areas to the SHC that turned out to be inaccessible, 
transferred via purchase, or restricted by other legal processes, does not make sense because those 
areas are not actually available for harvest.  Forcing the addition of unavailable areas will 
necessarily exceed the maximum sustainable yield.  Exceeding maximum sustained yield creates 
unnecessary environmental and economic damage and violates DNR’s fiduciary obligations.   
 
Finally, calculating arrearage based on planned sales rather than a modeled volume best reflects 
conditions on the ground.  Prudent and reasonable planning must be tethered to real-world facts.  
Appendix C contains an explanation of “causes for arrearage.”  See DEIS at C-8 to C-9.  A 
review of the table provided reveals that nearly all of the supposed arrearage derives from 
modeling and projection errors in the previous sustainable harvest calculation.  For instance, the 
last SHC underestimated land transfers by 302 million board feet and overestimated harvest from 
riparian zones by 355 million board feet.  Those areas are not in arrears, rather, DNR just mis-
projected how much volume would be available for timber sales.  In contrast, in 1987, there were 
planned and auctioned timber sales that were not logged yet due to economic conditions.  While 
it was logical to seek completion of lingering timber sales in the late 1980s, it makes no sense to 
include over 650 million board feet in the arrearage when there are not actually 650 million extra 
board feet available on the landscape to log.   
 
The DNR has recognized this issue in the past and allowed for the SHC to be updated within the 
decade in order to reconcile modeling and planning errors. 
 

The department will adjust the calculation and recommend adoption by the Board 
of Natural Resources when the department determines changing circumstances 
within the planning decade suggest that an adjusted harvest level would be prudent. 
Such circumstances may include major changes in legal requirements, significant 
new policy direction from the Board of Natural Resources, new information about 
the resource base available for harvest, or changes in technology. (PSF p. 30) 
 

Once the DNR recognized that changes had occurred during the last decades, either through 
land exchanges, failure to plan timber sales as part of predicted riparian restoration 
management, the decadal harvest should have been updated.  Once the model has been 
determined to no longer reflect the best assumptions, the predicted volume is no longer valid.  
Those necessary updates did not occur for a variety of reasons, including unforeseen budget 
cuts and staffing shortages.  However, DNR and the public have long known the SHC to be 
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inaccurate and often wildly optimistic.  It is unlawful and illogical to calculate and allocate 
arrearage based on a clearly flawed, 13-year old projection of harvest level and the subsequent 
failure to adjust that harvest level. 
 

B. DNR Has Substantial Discretion in Determining How to Allocate Arrearage   
 
The SHC Alternatives differ in how the arrearage is apportioned across the next planning decade.  
We encourage DNR to follow past practices and incorporate the arrearage into the next SHC 
rather than preemptively dictating the timing of harvest.   
 
Under RCW 79.10.330, DNR must undertake a prescribed analytical process considering how 
to manage arrearage, but has substantial discretion as to whether to offer it for sale at all.  If an 
arrearage exists:  
 

the department shall conduct an analysis of alternatives to determine the course of 
action regarding the arrearage which provides the greatest return to the trusts based 
upon economic conditions then existing and forecast, as well as impacts on the 
environment of harvesting the additional timber. The department shall offer for sale 
the arrearage in addition to the sustainable harvest level adopted by the board of 
natural resources for the next planning decade if the analysis determined doing so 
will provide the greatest return to the trusts. 
 

RCW 79.10.330.  We have attached an informal opinion from the Attorney General’s Office, 
dated March 6, 2000, which provides thorough analysis on the question of what duties are 
imposed on the DNR relating to arrearage.  The opinion concludes that the arrearage statute:  
 

…does not in any sense mandate the department to sell the arrearage; it directs sale 
only if the analysis indicates that sale is in the best interests of the trusts.  However, 
this section does not require the department to sell the arrearage if the department’s 
analysis determines that some other course of action would be best for the trust. 
 

3/6/2000 Informal AGO Letter at 13.  In other words, prior to offering the arrearage for sale, 
DNR must undertake the statutorily required analysis, which may result in withholding the 
arrearage from sale altogether or for a later date.  In referencing both economic and 
environmental impacts, RCW 79.10.330 makes clear that the “greatest return to the trusts” is not 
exclusively a financial calculation.  DNR has discretion to make a holistic determination of 
which alternative will provide the greatest return.  The informal opinion contains examples of 
when not selling the arrearage might be the most prudent course of action, such as:  
 

[t]he price of timber may be too low; prices may be projected to rise in later years; 
sale of the arrearage might “glut” the timber market a drive prices down; the trusts 
may be calculated to need long-term rather than short-term income; the department 
might determine that the environmental effects of harvesting the arrearage would 
be too adverse; or some combination of these factors might be present. 



SEPA File No. 15-012901 
March 9, 2017 
Page 10 
 
 
3/6/2000 Informal AGO Letter at 13.  Accordingly, we request that the FEIS provide a more 
robust analysis of the economic and environmental impacts of selling the arrearage, with 
discussion of whether the arrearage should be offered for sale at all.  
 
In regards to the timing of the sale of arrearage, we note that the statute dictates that arrearage 
must be added to the sustainable harvest calculation for the next planning decade.  In referencing 
the next planning decade, the text strongly suggests that DNR must add the arrearage to the SHC 
without dictating a particular sales window.   
 
We are concerned that preemptively mandating a specific time for sale risks unnecessary 
environmental harm and violation of fiduciary responsibilities.  As the trust manager, DNR must 
have flexibility to take advantage of strong markets and unanticipated opportunities to access 
volume.  For example, in the past severe windstorms have generated large volumes of salvage 
timber in Southwest Washington.  Such an event may provide a good opportunity for accessing 
arrearage in a short period of time with reduced environmental impacts.  Similarly, DNR may 
determine that timber prices project to be much stronger in five years.  Mandating harvest now 
would be unreasonable and imprudent.   
 
The best course of action, in order to both reduce environmental impacts and allow maximum 
management flexibility, is simply to incorporate the arrearage into the SHC.  That way, DNR can 
plan based on the timber that is actually available over the next decade and appropriately 
distribute sales in order to minimize impacts and maximize returns.  
 

IV. Riparian Volume 
 
The last SHC overestimated riparian thinning volume by 355 million board feet—an error rate of 
approximately 900 percent.  We urge DNR to take a more conservative approach in this SHC.  The 
best course, consistent with the State’s 1997 HCP, would be to fund and carry out riparian thinning 
for ecological restoration objectives rather than commercial objectives and to not rely upon 
riparian thinning as part of the SHC.  Including riparian thinning in the SHC will likely incentivize 
overly aggressive, commercially valuable operations in riparian zones.  If such thinning remains 
commercially unviable, including riparian thinning in the SHC will result in future arrearage.   
 
DNR states that it considered and eliminated consideration of zero riparian volume because it 
was not consistent with the policy objective to “promote active, innovative, and sustainable 
stewardship on as much of the forested land base as possible.”  DEIS at 2-5.  That conclusion is 
unsupported and makes the faulty assumption that the only means to “promote” stewardship is 
commercial timber harvest that is included in SHC projections.  DNR could continue to promote 
such activities without relying upon those areas to meet the SHC.  In fact, all available evidence 
from the past planning decade suggests that including riparian thinning in the SHC serves to 
suppress those activities due to economic and commercial limitations.   
 
Pursuing riparian volume as part of the SHC risks violation of the Trust Lands HCP.  We note 
that the HCP relies upon riparian thinning as mitigation for past and continuing harm to salmon 
habitat and water quality, and limits most harvest to “ecosystem restoration and selective 
removal of single trees.”  See Trust Lands HCP at IV 60.  The HCP also requires that all riparian 
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management is “site-specific; ie tailored to the physical and biological conditions at a specific 
site,” and mandates a continuous adaptive management strategy that incorporates the best 
available science.  Id.   
 
Mandating a set amount of commercial riparian volume over the next ten years conflicts with the 
HCP requirements of a site-specific, minimally intrusive approach.  The HCP explicitly 
envisions fluctuation and uncertainty:  “[t]o accommodate the greater flexibility afforded by 
managing riparian areas on a site-specific basis and the uncertainties surrounding the results of 
these activities conducted over time, an adaptive-management process will be used to specify 
management activities within riparian-management areas.  Mechanisms used to achieve 
conservation objectives will vary as new information becomes available.”  See Trust Lands HCP 
at IV 60.  Mandating significant volume fails to recognize the “uncertainties surrounding the 
results of these activities conducted over time,” and necessarily decreases the required flexibility.   
We strongly encourage DNR to incorporate the lessons of the past decade and not rely on 
riparian thinning to generate commercial volume included in the SHC.  Rather, DNR should 
comply with the Trust Lands HCP requirements by proactively funding and carrying out 
adaptive management and genuine restoration projects.   
 

V. Climate Change 
 
We thank DNR for adding climate change analysis to the purpose and need statement and DEIS.  
The DEIS appropriately recognizes that forests are rapidly changing in Western Washington.  
We agree that fire disturbance is likely to increase, flooding and peak flows will likely increase, 
water temperature will rise, and forest productivity in the low-elevation areas that make up much 
of trust lands is likely to decrease.  These impacts are discussed in helpful and applied detail in 
Section 7 of the report from the University of Washington Climate Impacts Group, titled 
“Climate Change Impacts and Adaptation in Washington State:  Technical Summaries for 
Decision Makers.”1   
 
Now that detailed, regional climate impact information is available, DNR may not simply rely upon 
past analyses that do not take into account climate change, such as the FEIS for the DNR Trust 
Lands HCP and Forest Practices HCP.  DNR must thoroughly analyze the impacts of forestry over 
time in light on the information available today.  We have provided extensive discussion and 
materials regarding impacts of climate change in comments on the parallel LTCS DEIS, SEPA File 
No. 12-042001, and incorporate those comments and materials here by reference.2   
 
Our greatest concern is that, while DNR makes strides in analyzing the impacts of forestry in a 
changing climate, the DEIS fails to take that information into account in any way in its 
sustainable harvest calculation.  It appears that the modeling and planning assumes steady 
                                                           
1 This comment letter refers to and relies on documents that are too large to be included with this letter.  These 
documents will be submitted to the SEPA Center on a compact disc on March 9, 2017.  This comment letter 
incorporates these documents by reference, and we request DNR to consider them as part of our comments.  The 
University of Washington report is also available online here: 
http://cses.washington.edu/db/pdf/snoveretalsok816lowres.pdf (last visited March 8, 2017). 
2 Because we are submitting both sets of comments (the LTCS and SHC comments) to DNR, we seek to avoid 
redundancy and did not cross-submit the marbled murrelet comments and materials into the SHC SEPA File.  
Comments and materials are available upon request.   



SEPA File No. 15-012901 
March 9, 2017 
Page 12 
 
 
growth over time and does not account for increased disturbance events.  It is not sufficient for 
DNR to simply recognize that climate change exists, the agency must plan for it.   
 
For example, in the recent case Wild Fish Conservancy v. Irving (order on summary judgment, 
attached) the defendant agency had generally discussed climate change and climate change 
impacts in its biological opinion.  The agency, however, relied on historical stream flow data and 
modeling to assess impacts to the species.  The court overturned this analysis, ruling that it was 
not sufficient to merely note that climate change exists, but rather that the agency must integrate 
anticipated impacts into its modeling and analysis.   
 
DNR bases the SHC on a forest estate model that projects 100 years into the future, a time period 
in which climate change will almost certainly dramatically change forest conditions.  Proper 
planning must analyze greater disturbance (and resulting loss of volume), acknowledge the 
importance of climate resilience generated by contiguous forested areas, and take into account 
decreasing productivity and increasing environmental impacts.  Moreover, projections must also 
take into account the value of forest stands for carbon sequestration.  Incorporating carbon 
pricing values into DNR’s forest estate model would likely result in greater thinning and uneven-
aged forestry over time.   
 

VI. Economic Analysis 
 
The SHC DEIS has an overly narrow economic objective.  As stated in the DEIS, “[t]he 
sustainable harvest calculation only recognizes revenue from timber sales.  Although DNR 
generates revenue from a variety of sources, those sources are not included because they have no 
impact on the harvest level.”  DEIS at F-13.  The current limited objective conflicts with DNR 
policy, fails to maximize trust returns, does not minimize environmental impacts, violates SEPA, 
and violates State greenhouse gas laws.  We encourage DNR to take a broader view that focuses 
on overall value to the trust beneficiaries and not assume that harvest level is the only means of 
deriving value from trust lands.3  DNR Community Forests and land trust managed forests, such 
as Chimacum Ridge, demonstrate that an approach that features uneven-aged logging in 
combination with other revenue streams can produce reliable revenue and jobs over time.4   
 
As written, the economic objective forecloses reasonable options and is so narrow as to pre-
determine the outcome and obstruct planning.  SEPA requires more.  An EIS must “inform 
decision makers and the public of reasonable alternatives, including mitigation measures, that 
would avoid or minimize adverse impacts or enhance environmental quality.”  WAC 197-11-
400(2).  Employing means other than timber harvest, and integrating less intensive timber 
harvest, are viable alternatives and mitigation measures that would protect environmental 
quality.  There are reasonable and effective means of delivering value to trust beneficiaries with 
reduced environmental impacts, and the BNR must be aware of those mechanisms in order to 
make an informed and impartial decision.  “An environmental impact statement is more than a 
disclosure document.  It shall be used by agency officials in conjunction with other relevant 
                                                           
3 As an example of the broad value provided by State trust lands, please see the attached report, prepared for the last 
SHC calculation, titled “Full Cost Accounting for Washington’s State-Owned Forests: An Overview.”   
4 Please see attached materials titled “Projected Job Creation at Chimacum Ridge,” and “Role of Working Forest 
Conservation Easements and Community Forests in Supporting Local Rural Economies in Washington State.” 
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materials and considerations to plan actions and make decisions.”  WAC 197-11-400.  An EIS 
must “include actions that could feasibly attain or approximate a proposal’s objectives, but at a 
lower environmental cost or decreased level of environmental degradation.”  WAC 197-11-
440(5)(b); WAC 197-11-786.   
 
Moreover, DNR’s fiduciary obligations and own policies advocate for a diversified and forward-
looking approach.  The PSF rightly recognizes that economic performance includes a 
consideration of financial diversification and creative strategy:   
 

Diversification is an important fiduciary consideration for meeting DNR’s trust 
obligations. Diversification allows DNR to take advantage of a variety of 
opportunities to produce revenue for the trusts, and it protects the trusts from 
catastrophic losses, should markets or physical conditions significantly constrain a 
revenue source… 
 
By anticipating future demand for ecological and social benefits, DNR can be in a 
better position to take advantage of that demand on behalf of the trusts. Examples 
of such benefits include recreation, tourism, water quantity and quality, and carbon 
sequestration. There are opportunities for DNR to expand its national and 
international marketing efforts. 
 

PSF at 26.  The PSF was correct in 2001 and is even truer today, as managing for carbon 
sequestration has become an increasingly profitable and flexible means of attaining revenue from 
forests, recent studies demonstrate the financial benefits of longer-rotation forestry involving 
thinning (Lippke and Mason 2007), and rapidly increasing populations in western Washington 
have heightened the need and value for recreation and ecosystem services.     
 
We request that DNR adopt a broader analysis that focuses on overall value to trust beneficiaries 
and takes seriously the prospect that there may be more creative and modern means of managing 
State lands while remaining faithful to its fiduciary obligation.  A more diversified approach 
would help avoid the “boom/bust” cycle of timber harvest revenue that has damaged smaller 
counties.  While some approaches may not be viable, DNR must at least evaluate a more diverse 
approach.  We further request that DNR explain how it is fulfilling the promise in the PSF that 
“[a]nticipating future demand, the department will prudently pursue economic opportunities 
related to ecological and social benefits that flow from forested state trust lands, to improve the 
net revenue from forestlands.”  PSF at 27.   
 
As part of DNR’s analysis, and in order to achieve the stated objective of complying with all 
state, federal, and local law, we request that DNR consider the substantive obligations of the 
State Environmental Policy Act, RCW 43.21C, which mandates that each agency “[f]ulfill the 
responsibilities of each generation as trustee of the environment for succeeding generations,” and 
“to use all practicable means and measures, including financial and technical assistance, in a 
manner calculated to: (a) Foster and promote the general welfare; (b) create and maintain 
conditions under which human beings and nature can exist in productive harmony; and (c) fulfill 
the social, economic, and other requirements of present and future generations of Washington 
citizens.”  RCW 43.21c.020.  DNR must also demonstrate compliance with RCW 70.235.005 et 
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seq. by explaining how the agency will contribute to reducing State carbon emissions by 2020 
and future milestones.  
 
There is valid debate about the breadth of DNR’s trust responsibilities, and whether or not they 
extend solely to designated trust beneficiaries or all of the State’s citizens.  Under either view, 
however, DNR has a legal and moral responsibility to be forward-thinking and strive to derive 
revenue through the least impactful and most sustainable means possible.  We encourage DNR to 
use the SHC as an opportunity to modernize its approach and develop a 21st century approach to 
forestry that achieves maximum value for trust beneficiaries, not just a given number of board feet.    
 
There has long been an understanding that change is needed, but efforts have consistently met 
political roadblocks.  Now is the time to finally meet the challenging task of rethinking forestry 
on State trust lands to meet all legal requirements, meet the obligations the State has to its 
citizens, and return value to trust beneficiaries.  These are challenges with big implications that 
require high-level thinking and commitment.   
 
We request that the Commissioner of Public Lands, in conjunction with the Governor’s Office 
and relevant executive agencies of Washington State, convene a working task force to identify 
potential sustainable, predictable, alternative, direct financial support for timber counties, local 
communities and junior taxing districts that provide essential services to low income populations 
(e.g., fire, health care, education, housing, utilities, infrastructure), who may be potentially 
economically impacted by actions to protect endangered species on Washington’s forest lands.  
 
The task force may undertake to: 
 

• Compile and analyze existing data on current sources of revenue and expenditures for 
affected timber counties and communities, including junior taxing districts providing 
essential public services such as fire, hospitals, and schools.  
 

• Working with affected counties, communities, and junior taxing districts to research, 
compile and analyze other potential sustainable sources of revenue and identify priority 
expenditures, such as essential public services. 
 

The task force should have set deadlines and requirements, report policy options, and make 
recommendations to the Commissioner of Public Lands for inclusion in the FEIS. 
 
To help guide DNR’s consideration, we offer several viable options below.  These are some of 
multiple methods by which DNR could adjust its management of State trust lands to increase 
value to the trust beneficiaries with reduced volume.  Too often the discussion around timber 
financial performance on the behalf of the trusts has relied on timber sale volume sold as the 
metric of success.  While volume is one of the factors to be considered, it is not the only one. 
   

1. Carbon markets. 
 
At the time of the last SHC, carbon markets were still largely theoretical.  Now, there is a strong 
and growing market for carbon sequestration in forests.  There are both state-run programs, such 
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as the California Air Resources Board and the Regional Greenhouse Gas Initiative, and voluntary 
markets where corporations purchase offsets for social or business benefits.   
 
It is important to note that carbon sequestration does not mean no logging.  Many programs 
recognize that uneven-aged forestry can be compatible with and even enhance carbon 
sequestration.  DNR has the opportunity to pursue uneven-aged forestry, maintaining and 
promoting local timber economies, while generating revenue from carbon markets and helping to 
reduce the State’s carbon emissions.  Start-up and transaction costs are rapidly decreasing with 
the advent of widely-available smartphone and other technology.5 
 
Other governments, particularly sovereign Indian tribes, have successfully taken advantage of 
carbon markets while still pursuing commercial logging.  For example, the White Mountain 
Apache Tribe of Arizona recently adopted uneven-aged forestry across approximately 90,000 
acres of pine forest, and in exchange received the most verified carbon credits for the California 
market of any project.6  The Tribe received initial payments of millions of dollars, with continued 
logging revenue and more carbon payments over time.7  Given other examples of success, DNR 
has an obligation to thoroughly explore a broader analysis than continuation of the status quo.  
 

2. Contract harvesting. 
 
The legislature has authorized DNR to utilize contract harvesting as a marketing tool, which in 
some cases improves economic performance as well as conservation.  RCW 79.15.510.  The 
legislature recognized that it was in the best interest of the trust beneficiaries to capture additional 
revenues through contract harvesting, which can also enhance environmental protection and forest 
health.  In some planning units, where major increases in conservation for marbled murrelet has 
occurred or ecological thinning in riparian buffers is desired, the DNR should prioritize, establish 
and implement contract harvesting.  Contract harvesting typically involves more local jobs, 
because it employs smaller companies on smaller sales, with more labor-intensive and less 
mechanized harvest.  While there may be reduced volume, there may also be increased value to 
trust beneficiaries based on improved forest conditions, local employment, and local taxes.  An 
additional benefit of contract harvesting is that it gives DNR greater control over the timing of 
sale and harvest, which can be crucial for maximizing value from volume.   
 
While the statute has limited contract harvesting to less than 20 percent of the annual volume of 
timber offered for sale (unless utilized for forest health purposes), such limitations are not in the 
best interest of the trusts.  Legislation should be pursued to greatly increase and therefore 
enhance revenue to the beneficiaries.  It is important to note that RCW 79.15.510 sunsets in 
January of 2019.  The law should be extended and expanded to reflect the best interest of the 
beneficiaries. 
 

                                                           
5 See “How Small Forests Can Save the Planet,” The New York Times, Sept. 26, 2016, available here:  
https://www.nytimes.com/2016/09/27/science/private-forests-global-warming.html.  
6 See carbon credit record here: https://acr2.apx.com/mymodule/reg/prjView.asp?id1=211; see also 
http://www.latimes.com/science/la-me-carbon-forest-20141216-story.html (an additional example). 
7 http://www.wmicentral.com/news/latest_news/carbon-credits-create-new-tribal-income/article_7b930658-da93-
11e1-ad14-0019bb2963f4.html  
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3. Unitary trust on State forest board transfer lands. 
 
Forest board transfer lands are held and managed by DNR.  The lands were originally called 
“Forest Board Lands” because they were held and managed by the state forest board. The state 
forest board no longer exists--it was replaced in 1957 by the Department of Natural Resources.   
 
The AGO 1996 No. 11 found “that the forest board transfer lands constitute a single trust, and 
the Department of Natural Resources is authorized to manage them as an undifferentiated whole; 
the Department need not separately account for management of lands located in each county.” 
 
DNR manages trust lands across landscapes that can include different trusts, including a mix of 
state trust and forest board lands.  The policies for sustainable management apply to all state trust 
and state forest board lands.  They collectively are managed from an ecologically based forest 
management approach through the Policy for Sustainable Forests on State Trust Lands.  Unstable 
slopes, rights of way access, age distribution of forests, riparian areas, and ESA-listed species all 
constitute management issues that run with the land, ownership blind.  Landscapes are dynamic 
and ecological processes are not defined by trust designations.  As a result, encumbrances and 
varying harvest schedules may cause an unsteady flow of income to individual counties. 
 
An obvious inequity results.  One county, such as Pacific or Wahkiakum County, essentially 
provides the protections from which other counties benefit.  This is a particularly unfair outcome 
where, as is often the case, habitat restrictions happen to occur predominantly in lower income, 
more timber-reliant areas.   
 
One possible solution for this inequity could be pooling all forest board transfer lands into one 
collective, unitary trust.  Distribution of revenue would then be based on a proportional 
percentage, rather than the chance of whether a given trust’s forests happen to contain marbled 
murrelets, steep slopes, or other conditions limiting timber harvest.  Creating a larger pool would 
distribute risk and would provide more steady revenue.   
 
The Attorney General’s Office has established that these statutory trusts could be managed more 
holistically: 
 

The federal grant land trusts may be administered collectively where such 
administration furthers the interests of each federal grant land trust.  However, 
income and expenses of each federal grant land trust must be the subject of a 
separate accounting.  The forest board transfer lands may be administered and 
accounted for as the Legislature properly provides by statute.  Under present 
statutes, the forest board transfer lands need not be managed on the basis of the 
economic interests of each county individually. 
 

The legislature has already begun the process of providing that flexibility to the DNR by 
authorizing the creation of a “State forestland pool.”  See RCW 79.22.140.  That allows counties 
that fit certain specifications to place up to 10,000 acres of forest land in a shared pool.  The pool 
helps to spread risk and increase certainty over time. The participating counties devise a 
mechanism to distribute revenues.  RCW 79.22.150.   
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We encourage DNR to consider how to provide additional flexibility in managing all forest 
board lands as a unitary trust.  Creating a unitary trust would reduce the impact on any one 
beneficiary, while other beneficiaries are benefitted.  
 

4. Trust land transfer of forest board lands 
 
The Trust Land Transfer (TLT) Program has been helpful in keeping the federal trusts lands whole 
while conserving important ecological landscapes.  The program retains these special landscapes in 
public ownership while maintaining and improving economic returns to trust beneficiaries.  
 
It is possible for this program to benefit the management of forest board lands as well, by 
exchanging federal trust lands for forest board lands.  See RCW 79.22.150.  First, non-
harvestable forest board lands must be exchanged for harvestable school trust lands.  Second, the 
newly designated school trust lands, which are non-harvestable, go into the TLT program, where 
they are put into formal non-harvest status, and the school trust fund is reimbursed for the value 
of those lands. Through this mechanism, the school trust receives both immediate funding for 
construction and revenue for replacement lands.   
 
In sum, there are multiple mechanisms by which the DNR can provide value to trust beneficiaries 
under various scenarios that require reduced volume, such as increased conservation protections.  
Seeking forward-looking and creative solutions is the best mechanism to ensure that our State can 
provide biodiversity and clean water while simultaneously bolstering local economies and 
services.  The SHC DEIS simply assumes that increasing volume is the only means of providing 
value.  The FEIS should take a much more thorough and holistic view in analyzing the many 
methods by which DNR can benefit the State and provide value to trust beneficiaries.   
 

VII. Conclusion 
 
Thank you for considering our comments on the SHC DEIS.  We look forward to working with 
DNR to learn from the challenges of the last planning decade and to help create a modern and 
forward-looking plan for the next decade.  In this comment letter, we respectfully request that 
DNR do the following:  
 

• Either delay the SHC until after the completion of the MMLTCS, or remove the 
MMLTCS as a variable in the alternatives and commit to revising the SHC when the 
MMLTCS is selected.  

• Calculate the arrearage as the total volume of planned and laid-out sales that were not 
logged, and incorporate that arrearage volume into the next SHC.  

• Shift reliance from riparian volume in the SHC to a focus on ecological thinning.  
• Incorporate climate analysis into the SHC and FEM model, rather than merely noting the 

existence and generalized impacts of climate change.   
• Take a more holistic approach to satisfying DNR’s fiduciary obligations that focuses on 

delivering value, rather than volume, to trust beneficiaries.   
• Convene a high-level task force to work on a long-term reliable revenue stream for 

Washington schools and trust beneficiaries while protecting our State’s environment.  



SEPA File No. 15-012901 
March 9, 2017 
Page 18 
 
 
If you have any questions, comments, or requests for materials please contact Tina Kaps at 
tkaps@wflc.org or 206-223-4088 ext. 2.   
 
Sincerely, 
 
Marbled Murrelet Coalition 

 
Lisa Remlinger 
Evergreen Forests Program Director 
Washington Environmental Council 

 

 
John Brosnan 
Executive Director 
Seattle Audubon 

 
Shawn Cantrell 
Northwest Program Director 
Defenders of Wildlife 
 

 
Peter Goldman 
Director 
Washington Forest Law Center 
 

 
 

 
Connie Gallant 
President, Board of Directors 
Olympic Forest Coalition 

 
Mike Town      
State Forests Committee Chair 
Sierra Club Washington State Chapter 
 

 
Dave Werntz 
Science and Conservation Director 
Conservation Northwest 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 

 
WILD FISH CONSERVANCY, 
 
  Plaintiff, 
 
 v. 
 
DAVE IRVING, in his official capacity 
as the Manager of the Leavenworth 
Fisheries Complex; UNITED STATES 
FISH AND WILDLIFE SERVICE; 
DANIEL M. ASHE, in his official 
capacity as the Director of the United 
States Fish and Wildlife Service; 
UNITED STATES BUREAU OF 
RECLAMATION; LOWELL PIMLEY, 
in his official capacity as the Acting 
Commissioner of the United States 
Bureau of Reclamation, 
 
  Defendants. 
 

No.  2:14-CV-0306-SMJ 
 
 
ORDER GRANTING IN PART 
AND DENYING IN PART 
PLAINTIFF’S AND 
DEFENDANTS’ MOTIONS FOR 
SUMMARY JUDGMENT 
 

 
I. INTRODUCTION 

This case concerns the U.S. Fish and Wildlife Services’ (FWS) and Bureau 

of Reclamation’s (BOR) operation and management of the Leavenworth National 

Fish Hatchery (the Hatchery). As required by the Endangered Species Act (ESA), 

FWS and BOR engaged in consultation with the National Marine Fisheries 

Service (NMFS) concerning the effects of the Hatchery’s operation on endangered 

FILED IN THE 
U.S. DISTRICT COURT 

EASTERN DISTRICT OF WASHINGTON 

SEAN F. MCAVOY, CLERK  

Nov 22, 2016
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Chinook salmon and steelhead in Icicle Creek, and NMFS issued a Biological 

Opinion (BiOp) and Incidental Take Statement (ITS). Wild Fish Conservancy (the 

Conservancy) alleges NMFS’s BiOp and ITS are arbitrary, capricious, an abuse of 

discretion, and not in accordance with the law; that NMFS violated the National 

Environmental Policy Act (NEPA) by failing to prepare an Environmental Impact 

Statement (EIS); and that, in relying on the BiOp, BOR and FWS violated the 

ESA by failing to insure that Hatchery operations will not jeopardize listed 

species.  

As will be discussed below, the BiOp is arbitrary and capricious on one 

narrow basis––NMFS failed to adequately consider the effects of climate change 

in its analysis of the Hatchery’s operations and water use. The remainder of the 

Conservancy’s arguments fail: the BiOp and ITS are not arbitrary and capricious 

on any other alleged basis, NMFS had no obligation to conduct an EIS in 

connection with its preparation of the ITS, and the BOR and FWS satisfied their 

obligations under Section 7 of the ESA by relying on the BiOp and ITS. 

Accordingly, Plaintiff’s motion for summary judgment is granted with respect 

only to whether the BiOp was arbitrary and capricious and denied with respect to 

all other claims. Defendant’s motions for summary judgment are denied in part 

and granted in part on the same basis. 
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II. BACKGROUND 

A. The Endangered Species Act 
 

 Congress passed the ESA in 1973. Its stated purposes were “‘to provide a 

means whereby the ecosystems upon which endangered species and threatened 

species depend may be conserved,’ and ‘to provide a program for the conservation 

of such . . . species . . . .’” Tenn. Valley Auth. v. Hill, 437 U.S. 153, 180 (1978) 

(quoting 16 U.S.C. § 1531(b)). The Secretaries of the Department of the Interior 

and Department of Commerce are charged with implementing the ESA and have 

delegated those responsibilities to FWS and NMFS, respectively. Generally, FWS 

has ESA authority for terrestrial and freshwater species and NMFS has authority 

for marine and anadromous species. See 50 C.F.R. §§ 17.2, 17.11, 223.102, 

224.101. 

 Section 4 of the ESA establishes the mechanisms for listing threatened and 

endangered species and for designating “critical habitat.” 16 U.S.C. §§ 1532(16), 

1533(a). Section 9 makes it unlawful to “take” ESA listed species. 16 U.S.C. § 

1538(a)(1)(B). “Take” is defined to mean “harass, harm, pursue, hunt, shoot, 

wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct.” 

16 U.S.C. § 1532. The term harm includes any act “which actually kills or injures 

fish or wildlife,” including, as relevant here, “significant habitat modification or 

degradation which actually kills or injures fish . . . by significantly impairing 

Case 2:14-cv-00306-SMJ    Document 121    Filed 11/22/16



 

 
 

SUMMARY JUDGMENT ORDER - 4 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

essential behavioral patterns, including breeding, spawning, rearing, migration, 

feeding or sheltering.” 50 C.F.R. § 222.102. 

 Section 7 of the ESA imposes a substantive obligation on federal agencies 

to “insure that any action authorized, funded, or carried out by such agency . . . is 

not likely to jeopardize the continued existence of any endangered species or 

threatened species or result in the destruction or adverse modification of [the 

critical] habitat of such species.” 16 U.S.C. § 1536(a)(2). Section 7 requires that 

any federal agency planning any action (the action agency) that may affect ESA-

listed species must consult with NMFS or FWS (the consulting agency). 16 U.S.C. 

§ 1536(a)(2); 50 C.F.R. § 402.14(a). At the conclusion of consultation, the 

consulting agency must issue a Biological Opinion (BiOp). Thomas v. Peterson, 

753 F.2d 754, 763 (9th Cir. 1985), overruled on other grounds by Cottonwood 

Envtl. Law Ctr. v. United States Forest Serv., 789 F.3d 1075, 1091 (9th Cir. 

2015). 

 The BiOp provides the consulting agency’s opinion concerning whether the 

proposed action is likely to jeopardize the ESA-listed species or adversely modify 

critical habitat, and it must be based on “the best scientific and commercial data 

available.”  50 C.F.R. § 402.14(g)(8), (h)(2)–(3). If the BiOp concludes that 

jeopardy or adverse modification is likely, the BiOp must describe reasonable and 

prudent alternatives, if available, that would avoid such an outcome. 16 U.S.C. § 
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1536(b)(3)(A); 50 C.F.R. § 402.14(h)(3). If the BiOp concludes that jeopardy or 

adverse modification are not likely, or that reasonable and prudent alternatives 

will avoid jeopardy or adverse modification, the consulting agency must issue an 

incidental take statement (ITS). 16 U.S.C. § 1536(b)(4); 50 C.F.R. § 402.14(i).  

 The ITS must state the anticipated level of incidental take that will result 

from the proposed action, set terms and conditions to minimize impacts to listed 

species, and set monitoring and reporting requirements. 16 U.S.C. § 

1536(b)(4)(C)(i)–(ii), (iv); 50 C.F.R. §§ 402.14(i)(1)(i)–(ii), (iv), 402.14(i)(3). 

Take in compliance with an ITS is exempt from liability under Section 9 of the 

ESA. 16 U.S.C. § 1536(o)(2). 

B. Summary of Facts 
 

1. Icicle Creek and ESA-listed Chinook and Steelhead 
 

 Icicle Creek originates in the Cascade Mountains and flows into the 

Wenatchee River at the City of Leavenworth. NMFS 11987. Its watershed covers 

approximately 214 square miles. NMFS 45787. Icicle Creek is home to two ESA 

listed species that are at issue in this case: the Upper Columbia River spring 

Chinook evolutionarily significant unit, (Oncorynchus tshawytscha) listed in 

1999, 64 Fed. Reg. 14,308 (March 24, 1999), and the Upper Columbia River 
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steelhead1 distinct population segment (Oncorhynchus mykiss), which was listed 

in 1997, 62 Fed. Reg. 43,937 (Aug. 18, 1997). Upper Columbia steelhead were 

downgraded to a threatened species in 2006. 71 Fed. Reg. 834 (Jan. 5, 2006). 

Icicle Creek is not included in the designated critical habitat for Upper Columbia 

River Spring Chinook. NMFS 11980. Icicle Creek is designated as critical habitat 

for Upper Columbia River steelhead. 70 Fed. Reg. 52,630 (Sept. 2, 2005); NMFS 

11978. A natural passage barrier prevents migration of steelhead and chinook past 

River Mile (RM) 5.7.2 NMFS 24915. 

 NMFS’s recovery plan for Upper Columbia Steelhead sets a target for the 

minimum number of naturally produced Steelhead reds in the Chiwawa River, 

Nason Creek, Icicle Creek, Peshastin Creek, and Chumstick Creek to be either 5% 

of the total number of reds within the Wenatchee population, or at least 20 reds, 

whichever is greater. NMFS 5906. The Icicle Creek steelhead population has 

exceeded these recovery criteria since 2008. NMFS 25932. 

                                           
1 Steelhead and rainbow trout are members of the same species. NMFS 12058. 
The difference between the populations is that steelhead are anadromous while 
rainbow trout are not. NMFS 12058. The fish are indistinguishable at the juvenile 
stage. 
 
2 River Miles are measured from the terminus of the stream, in this case, the 
confluence of Icicle Creek and the Wenatchee River. For example, the passage 
barrier at RM 5.7 is located 5.7 miles upstream of the point where Icicle Creek 
enters the Wenatchee River in Leavenworth. 
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2. The Leavenworth National Fish Hatchery 
 

 The Leavenworth National Fish Hatchery (the Hatchery) is located on Icicle 

Creek about three miles south of Leavenworth, Washington. NMFS 45941. The 

Leavenworth National Fish Hatchery is one of several hatcheries authorized to 

replace spawning grounds lost when construction of the Grand Coulee Dam made 

the upper Columbia River basin inaccessible to anadromous fish. Wild Fish 

Conservancy v. Salazar, 628 F.3d 513, 516–17 (9th Cir. 2010). FWS has managed 

and operated the Hatchery since its construction in 1939. Id. The Hatchery rears 

only spring chinook for harvest and is not intended to supplement or support 

native Chinook salmon populations. NMFS 11944. The Hatchery’s spring 

Chinook program is listed by the Yakima Nation and FWS’s anadromous fish 

Management Agreement as “high priority.” NMFS 47206.  

 The Hatchery is supported by a complex water management system that 

includes several existing instream structures. NMFS 17528, 45956. Structure 1, 

located at RM 4.5 is a water intake that diverts up to 42 cubic feet per second (cfs) 

from Icicle Creek to supply water to the Hatchery. NMFS 45942–44. The 

Hatchery controls three high elevation reservoirs, which it uses to supplement 

surface flows in Icicle Creek with up to 50 cfs in late summer and early fall. 

NMFS 45945–46. The Hatchery also uses wells to draw water from a shallow 

aquifer. NMFS 45945–46. 
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 A head gate known as Structure 2 regulates flow between the Hatchery 

Canal (a man-made channel constructed to facilitate hatchery operations) and the 

historical channel of Icicle Creek at RM 3.8. NMFS 11960, 45947–48. Water 

from the Hatchery canal returns to Icicle Creek near Structure 5, located at RM 

2.8. NMFS 11960, 12063. Structure 5 consists of a bridge over Icicle Creek where 

racks, flashboards, or traps can be inserted to control or prevent returning hatchery 

fish from passing upstream. Prior to 2011, Structures 2 and 5 blocked fish passage 

and severely constrained stream flows into Icicle Creek between the structures. 

NMFS 45959. In 2011, FWS began modifying operations to allow more 

consistent water flow in the historic channel and to limit in-river operations of 

hatchery structures during steelhead migration, spawning, and rearing periods. 

ECF No. 68-1 at 65, 134, 173–75.  

 FWS and BOR engaged in consultation with NMFS from 2009 to 2015 

pursuant to Section 7 of the ESA to address the Hatchery’s effects on Upper 

Columbia River steelhead, and spring Chinook salmon. NMFS issued the final 

BiOp and accompanying ITS that are the subject of this case on May 29, 2015. 

The BiOp concluded that operation and funding of the Hatchery is not likely to 

jeopardize the continued existence of or result in destruction or adverse 

modification of critical habitat for Upper Columbia River spring Chinook salmon 

or steelhead. ECF No. 68 at 175–76. The BiOp identified a minimum instream 
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flow goal of 100 cfs in Icicle Creek and proposed eliminating operation of 

Structure 2 in March if adult steelhead are present; eliminating operation of 

Structure 2 for recharge in August; not reducing historic channel flow in 

September when natural flows are less than 60 cfs; and, when the 100 cfs instream 

goal is not met in dry years, maintaining instream flow goals of 40 cfs in October, 

60 cfs from November to February, and 80 cfs in March in the Icicle Creek 

historical channel. ECF No. 68-1 at 24–25. 

C. Procedural History 

Plaintiff Wildfish Conservancy (the Conservancy) filed this action on 

September 16, 2014, alleging that the Hatchery’s operation causes take of listed 

Upper Columbia River steelhead and spring-run Chinook salmon and threatened 

bull trout, in violation of Section 9 of the ESA; failure to consult regarding 

ongoing Hatchery maintenance and operations as required by Section 7 of the 

ESA; failure to reinitiate consultation in light of new information; unlawful 

commitment of resources prior to consultation; and failure to insure that Hatchery 

operations are not likely to jeopardize ESA listed species. ECF No. 1. The 

Defendants answered and moved to dismiss on November 17, 2014. ECF Nos. 8 

& 9. The conservancy filed a First Amended Complaint on December 8, 2014, 

clarifying and adding detail to the same substantive allegations. ECF No. 10. The 

Court denied Defendants’ motion to dismiss as moot on January 8, 2015. ECF No. 
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23. The Court granted the Confederated Tribes of the Colville Reservation’s and 

the Confederated Tribes and Bands of the Yakama Nation’s motions to intervene 

as defendants on February 26, 2015. ECF No. 24. 

 Following NMFS’s issuance of the BiOp on May 29, 2015, ECF No. 68-1, 

the Conservancy filed a Second Amended Complaint, continuing to allege failure 

to insure that Hatchery operations will not jeopardize listed species, and also 

alleging that the BiOp was arbitrary, capricious, an abuse of discretion, and not in 

accordance with the law and that NMFS violated NEPA by failing to prepare an 

Environmental Impact Statement. ECF No. 77.  

 The Conservancy moved for Summary Judgment. ECF No. 92. Defendant 

Confederated Tribes and Bands of the Yakama Nation (the Yakama Nation), 

Defendant Confederated Tribes of the Colville Reservation (the Colville Tribes), 

and the Federal Defendants each separately filed cross-motions for summary 

judgment. ECF Nos. 97, 98, &100. 

III. STANDARD OF REVIEW 

The adequacy of BiOps under the ESA and an agency’s compliance with 

NEPA are reviewed under the Administrative Procedures Act (APA). Bennett v. 

Spear, 520 U.S. 154, 174–79 (1997) (holding that ESA claims not reviewable 

under the ESA’s citizen-suit provision, including challenges to the adequacy of a 

BiOp, may be reviewed under the APA); W. Watersheds Project v. Kraayenbrink, 
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632 F.3d 472, 481 (9th Cir. 2010) (“Alleged procedural violations of NEPA . . . 

are reviewed under the [APA].”). 

Under the APA, the court may set aside agency action that is “arbitrary, 

capricious, an abuse of discretion or otherwise not in accordance with law.” 5 

U.S.C. § 706(2)(A). Agency action is arbitrary and capricious if:  

the agency has relied on factors which Congress has not intended it to 
consider, entirely failed to consider an important aspect of the 
problem, offered an explanation for its decision that runs counter to 
the evidence before the agency, or is so implausible that it could not 
be ascribed to a difference in view or the product of agency expertise. 
 

Motor Vehicle Mfrs. Ass’n of U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 

43 (1983). The court “must uphold agency decisions so long as the agencies have 

‘considered the relevant factors and articulated a rational connection between the 

factors found and the choices made.” City of Sausalito v. O’Neill, 386 F.3d 1186, 

1206 (9th Cir. 2004) (quoting Selkirk Conservation All. v. Forsgren, 336 F.3d 

944, 953–54 (9th Cir.2003)). “A reviewing court ‘generally must be at its most 

deferential when reviewing scientific judgments and technical analyses within the 

agency’s expertise.’” Great Old Broads for Wilderness v. Kimbell, 709 F.3d 836, 

846 (9th Cir. 2013). 
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IV. DISCUSSION  

A. The BiOp issued by NMFS on May 29, 2015 is arbitrary and 
capricious. 

The Conservancy argues that the 2015 BiOp is arbitrary and not in 

accordance with the law because (1) NMFS’s evaluation the Hatchery’s water 

diversions impermissibly relies on uncertain future improvements and fails to 

adequately account for climate change, and (2) the ITS does not establish clear 

standards and procedures for monitoring and evaluating harm caused by the 

Hachery’s operations. ECF No. 92 at 18. The Conservancy’s arguments fail 

except with respect to one narrow, but dispositive issue. NMFS failed to 

adequately consider the effects of climate change in the BiOp’s analysis of the 

Hatchery’s operations and water use. Because NMFS failed to consider this 

important factor, the BiOp is arbitrary and capricious. 

1. NMFS did not rely on uncertain future mitigation measures. 
 

NMFS may not rely on proposed future improvements in its analysis unless 

there are “solid guarantees” the improvements will actually occur. See Nat’l 

Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 524 F.3d 917, 935 (9th Cir. 2007). 

This must include “specific and binding plans” and “a clear, definite commitment 

of resources for future improvements.” Id. at 935–36. Additionally, an “agency 

must consider near-term habitat loss to populations with short life cycles.” Pac. 

Coast Fed’n of Fishermen’s Ass’n v. U.S. Bureau of Reclamation, 426 F.3d 1082, 
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1095 (9th Cir. 2005). And the agency must therefore discount the benefit of future 

improvements in its jeopardy analysis if multiple generational cycles may occur 

before the improvements will be made. See id. (“It is not enough to provide water 

for the [species] to survive in five years, if in the meantime, the population has 

been weakened or destroyed by inadequate water flows.”). 

NMFS expressly did not rely on FWS’s long-term commitments made as 

part of the consultation process. Specifically, the BiOp states that NMFS did “not 

rely on implementation of these long term actions for [its] jeopardy and critical 

habitat analyses. . . . [C]onsidering the uncertainty of implementation of the long-

term actions, NMFS considered that ongoing operations would continue into the 

future under the proposed flow regime.” ECF No. 68-1 at 143-44.The 

Conservancy argues that, contrary to NMFS’s statement, the record demonstrates 

that NMFS did consider the proposed long-term actions. ECF No. 92 at 24–27.  

 As the Conservancy points out, a draft BiOp issued in April 2015 found that 

Hatchery operations adversely modified steelhead critical habitat and proposed 

alternatives requiring the Hatchery to operate diversions at Structures 1, 2, and 5 

to avoid causing instream flows to fall below levels identified as necessary for 

steelhead rearing and adult passage: 150 cfs year-round at Structures 1, 2, and 5 

for juvenile rearing, and 200 cfs between March and June for adult passage at 

Structure 5. NMFS 9735. FWS objected to this requirement, on the basis that it 
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would not be able to meet the goals in all years given existing Hatchery facilities. 

NMFS 9819–29. In May 2015, FWS agreed to implement water saving 

technologies within eight years to insure a minimum in-stream flow of 100 cfs at 

all times.  ECF No. 92 at 22.  

 On May 20, 2015, NMFS issued a revised draft BiOp that concluded the 

Hatchery operations were not likely to adversely modify critical habitat, relying in 

part on FWS’s commitment to stop diverting water at Structure 2 within 8 years. 

NMFS 10705–06. A week later, however, the final BiOp explained that NMFS 

analysis did not rely on FWS’s uncertain long-term commitments. NMFS 12070–

71.  

 These circumstances, taken alone, could suggest that NMFS improperly 

relied on future, uncertain changes. However, the analysis in the BiOp considers 

only the immediate Hatchery operations. ECF No. 68-1 at 98-169. Importantly, 

NMFS did not analyze the potential water savings from changes proposed in the 

longer-term plan. 2015 BiOp at 143. Additionally, the BiOp recommends 

immediate implementation of several actions necessary to avoid jeopardy, 

including: (1) Structure 2 will not be closed in March if steelhead are present; (2) 

if Structure 2 is closed during spring Chinook broodstock collection, traps at 

Structure 5 will be monitored twice daily and steelhead transported and released 

above structure 5; (3) Structure 2 operation in August, an offset from two 
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reservoirs in dry years where operation of Structure 2 is necessary for aquifer 

recharge; and adoption of approved fish salvage methods for identifying and 

removing fish entrained in the water intake system. ECF No. 68 at 25.  

 The analysis in the BiOp does not improperly consider uncertain, long-term 

proposals, and there is no basis for the court to reject the BiOp on this basis. 

2. NMFS failed to adequately considered climate change in 
analyzing the effects of the Hatchery’s operations and water use. 

 
The BiOp includes a detailed discussion of the effects of climate change on 

salmonid recovery in the Pacific Northwest, including that models predict a 

significant reduction in total snowpack and low-elevation snowpack, affecting 

streamflow and water temperatures. ECF No 68-1 at 38, 58–59.  Despite these 

predicted changes, NMFS used historical stream-flow data from 1994 to 2014 in 

the analysis of the Hatchery’s operations and water use. ECF No. 68-1 at 142, 

144–58, NMFS 12069–70. The Conservancy argues that by doing so, NMFS 

failed to consider an important factor. ECF No. 92 at 29. Defendants argue that 

NMFS properly considered the best available science concerning the region-wide 

effects of climate change and relied on only historical averages to conduct its 

analysis of Icicle Creek stream flows because no finer-scale climate change 

analysis of Icicle Creek was available for NMFS to consider. ECF No. 98 at 8–12; 

ECF No. 100 at 27. Defendants further argue that the Court should defer to 

NMFS’s highly technical determination of this matter. ECF No. 97 at 22. 
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First, it is important to note that while the Court must give deference to the 

expert agency on highly scientific or technical questions, see Nat’l Wildlife Fed’n 

v. ACOE, 384 F.3d 1163, 1174 (9th Cir. 2004), a voluminous and technical record 

does not insulate a decision from judicial review under that deferential standard. 

The Court is obligated to carefully review the agency’s decision even if it is 

complex and technical.  

Defendants are correct that the agency is not required “to conduct new tests 

or make decisions on data that does not yet exist.” San Luis & Delta-Mendota 

Water Auth. v. Locke, 776 F.3d 971, 995 (2014). Defendants’ arguments that 

NMFS did not need to consider climate change in its analysis nevertheless miss 

the mark here. The best available science indicates that climate change will affect 

stream flow and water conditions throughout the Northwest. ECF No. 68-1 at 58–

59. The fact that there is no model or study specifically addressing the effects of 

climate change on Icicle Creek does not permit the agency to ignore this factor.  

The problem with NMFS’s analysis is not that it used recent historical 

streamflow data to model the effects of hatchery operations and water use at 

different flow levels. See ECF No. 68-1 at 142, 144–58. The problem here is that 

NMFS included no discussion whatsoever of the potential effects of climate 

change in the BiOp’s analysis of the Hatchery’s future operations and water use. 

NMFS discusses the effects of climate change generally and then proceeds with 
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analysis on the apparent assumption that there will be no change to the hydrology 

of Icicle Creek. NMFS does not necessarily need to conduct a study or build a 

model addressing the impacts of climate change on the Icicle Creek watershed. 

But its analysis must consider that the best available science, which it discusses 

elsewhere in the BiOp, suggests that baseline historical flow averages may not be 

effective predictors of future flows.  

 Defendants point out that NMFS did conclude that climate change is less 

likely to affect Icicle Creek than other parts of the Pacific Northwest. ECF Nos. 98 

at 8, 100 at 28. In context, the BiOp states that “climate change is likely to warm 

and change the hydrology of the entire critical habitat for [Upper Columbia 

Steelhead],” and notes that the effects of climate change “increase[] the 

importance of restoring habitat in Icicle Creek, an area that will be less prone to 

climate change affects. [sic]” ECF No. 68-1 at 175. However, this statement is 

conclusory and unconnected to the analysis of the Hatchery’s operations and 

water use. And in any case, the fact that Icicle Creek may be less prone to the 

effects of climate change does not mean that there will be no changes.  

Because NMFS failed to consider the potential effects of climate change on 

stream flows in Icicle Creek in connection with its analysis of the effects of the 

Hatchery’s operations and water use on listed salmonids and critical habitat, 

NMFS failed to consider an important aspect of the problem, and the BiOp is 
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arbitrary and capricious. It is, of course, not the Court’s place to tell the agency 

how to do consider climate change in its analysis, it simply must consider it. 

3. NMFS’s decision to use monthly average flows was not arbitrary 
and capricious.  

 
The Conservancy argues that NMFS’s use of monthly flow averages 

improperly misrepresents potential low flows. ECF No. 92 at 31. The 

Conservancy is correct that low flow on any given day is the critical issue because 

“fish require sufficient flows for their survival every day.” ECF No. 92 at 31. But 

the BiOp specifically addressed this concern, and took steps to account for the 

limitations of having only monthly data by considering other data and the 

experience with actual operations of hatchery structures. ECF No. 68-1 at 142–47. 

This is an area where the Court must defer to the judgment of the agency scientists 

that monthly flow averages adequately capture the variability necessary to 

evaluate the effects of Hatchery operations. It is not apparent that FWS’s decision 

to use monthly data relies on a faulty assumption, is counter to the evidence, or is 

implausible. See Motor Vehicle Mfrs. Ass'n, 463 U.S. at 43. 

4. The ITS includes an adequate limit on take and monitoring 
standards. 

 
The Conservancy argues that the ITS does not meet ESA standards for take 

because (1) it does not set an adequate trigger for take; (2) it lacks adequate 
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monitoring requirements for take associated with the water intake system; and (3) 

because it includes contradictory provisions. ECF NO. 92 at 33–42. 

The ITS “functions as a safe harbor provision immunizing persons from 

Section 9 liability and penalties for takings committed during activities that are 

otherwise lawful and in compliance with its terms and conditions.” Ariz. Cattle 

Growers Ass’n v. U.S. Fish & Wildlife, 273 F.3d 1229, 1239 (9th Cir. 2001) 

(citing 16 U.S.C. § 1536(o)). “In general, [ITS’s] set forth a ‘trigger’ that, when 

reached, results in an unacceptable level of incidental take, invalidating the safe 

harbor provision, and requiring the parties to re-initiate consultation.” Id. at 1249. 

The “trigger” should ideally be a number, but it may be a surrogate—“for 

example, changes in ecological conditions affecting the species”—but “[i]f a 

surrogate is used, the agency must articulate a rational connection between the 

surrogate and the taking of the species.” Wild Fish Conservancy v. Salazar, 628 

F.3d 513, 531 (9th Cir. 2010).  

i. The ITS’s trigger level is adequate. 
 

The ITS does not set a specific numerical level for take of Steelhead and 

Chinook salmon anticipated to result from the Hatchery’s water diversion. Instead, 

the ITS uses instream flow as a surrogate as follows: (1) 100 cfs from April to 

July; (2) natural flows minus Structure 1 and other non-federal diversions in 

August (no Structure 2 operations); (3) no Hatchery caused reductions in stream 
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flows in September where flows are less than 60 cfs, and (4) minimum instream 

flows of 40 cfs in October, 60 cfs from November to February, and 80 cfs in 

March in dry years where Structure 1 and 2 operations cause historical channel 

flows to drop below 100 cfs. ECF No. 68-1 at 178, 180. These surrogate levels are 

based on flow recommendations for passage and rearing of salmonids during 

different life cycles and at each relevant stream location. ECF No. 68-1 at 147–58, 

178, 180. NMFS rationally connected these surrogate trigger levels to take of the 

species. 

ii. The ITS’s monitoring requirements are adequate. 

The Conservancy argues that the ITS lacks sufficient monitoring procedures 

for take resulting from the Hatchery’s water intake system. Specifically, the 

Conservancy notes that the Hatchery’s primary diversion structure—Structure 1—

does not comply with NMFS’s screening criteria and entrains fish. ECF No. 92 at 

37. Fish entrained in this diversion, travel through buried pipes and are deposited 

in the Hatchery’s sand-settling basin, where they have no way to return to the 

creek unless manually collected and transported. ECF No. 92 at 38; NMFS 

13725–26.  

The BiOp acknowledges that the unscreened diversion structure kills fish, 

and the ITS sets a take limit of 550 juvenile and 20 adult steelhead and 1,000 

juvenile Chinook. NMFS 12104–07; ECF No. 92 at 38. The ITS sets requirements 
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for visual monitoring of the sand-settling basin for trapped fish. ECF No. 68-1 at 

181. Additionally, FWS has specific fish salvage procedures that comply with 

NMFS recommended procedures. ECF No. 68-1 at 177, 179–80. 

The Conservancy argues that the monitoring requirements are inadequate 

because it is not clear the entire sand-settling basin can be observed. ECF No. 92 

at 39. Defendants, however, point out that visual monitoring is more intensive 

than simply standing on the edge of the pool, and includes snorkeling in the pool, 

which has been used effectively in the past in Icicle Creek. ECF No. 98 at 20; 

ECF No. 100 at 43; NMFS 12049–50. Defendants also argue that the record and 

BiOp adequately demonstrate that juvenile fish entrained in the pool are readily 

observable. ECF No. 100 at 43; ECF No. 68-1 at 132, 183.  

The Court finds no basis to second-guess the scientific determination of the 

expert agency on this issue. The ITS includes specific terms and conditions for 

monitoring and removal of entrained juvenile fish. ETS No. 68-1 at 182–93. 

These standards were developed in consultation with FWS. NMFS 1131–32. And 

as the Federal Defendants point out, “NMFS was entitled to rely upon the official 

representations of [FWS] that it would be able to conduct the conservation and 

monitoring measures proposed in the action.” Or. Nat. Desert Ass’n v. Tidwell, 

716 F. Supp. 2d 982, 1003–04 (D. Or. 2010).  
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iii. The ITS does not contain contradictory provisions. 
 

The Conservancy argues that the ITS is internally contradictory with respect 

to the operation of Structure 2 in March. ECF No. 92 at 43. Specifically, Term 2a 

of the ITS requires that Structure 2 remain open in March for Steelhead spawning 

and migration, when more than 50 Hatchery fish migrate upstream of Structure 5. 

ECF No. 68-1 at 182. The ITS also provides that the Hatchery may deviate from 

its instream flow goal of 100 cfs for the purposes of “aquifer recharge.” ECF No. 

68-1 at 182. The Conservancy argues that this can only be accomplished by 

closing the gates at Structure 2. ECF No. 92 at 43. However, in addition to the 

provision of the ITS discussed by the Conservancy (Term 2a), the ITS prohibits 

any operation of Structure 2 in March if adult Steelhead are present in the creek 

(Term 2e). ECF No. 68-1 at 182. Term 2e therefore resolves any conflict within 

Term 2a: if adult steelhead are present in March, FWS may not operate Structure 

2, even for aquifer recharge. Id 

D. NMFS was not required to conduct an EA or EIS pursuant to NEPA 
when it issued the Incidental Take Statement. 

 
The Conservancy argues that NMFS violated NEPA by failing to conduct 

an EA or EIS in conjunction with the ITS. ECF No. 92 at 44–47. NEPA requires 

federal agencies to prepare an environmental impact statement (EIS) for all 

“major Federal actions significantly affecting the quality of the human 

environment.” 42 U.S.C. § 4332(2)(C)(i). If the action at issue is one that does not 
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categorically either require or not require an EIS, the agency must prepare an 

environmental assessment (EA) to determine whether to prepare an EIS or a 

finding of no significant impact (FONSI). Anderson v. Evans, 371 F.3d 475, 488 

(9th Cir. 2002).   

 The Ninth Circuit squarely addressed this issue in San Luis & Delta-

Mendota Water Authority v. Jewell, holding that the implementation of the BiOp 

and ITS is what triggers NEPA, and that responsibility lies with the action agency. 

747 F.3d 581, 642 (9th Cir. 2014). In that case, the court considered whether 

FWS’s issuance of a BiOp was a “major federal action significantly affecting the 

quality of the human environment.’” Id. (quoting 40 C.F.R. §1508.18). The court 

distinguished the case from Ramsey v. Kantor, 96 F.3d 434 (9th Cir. 1996), where 

NMFS issued an incidental take statement to the states of Oregon and Washington 

pursuant to a federal-state-tribal compact (the Columbia River Fish Management 

Plan). Id. at 644. In that unique circumstance, the BiOp and ITS apportioned 

rights to parties and was “functionally equivalent to a permit.” Id. (quoting 

Ramsey, 96 F.3d at 444). By contrast, in an ordinary case, it is the action agency 

that has the ultimate responsibility to determine whether and how to implement an 

ITS. Id. The court concluded that there was “no reason to require a consulting 

agency . . . to complete an EIS when an action agency . . . will either (1) prepare 
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an EIS when it implements [the consulting agency’s] proposal or (2) reject [the 

consulting agency’s] proposal and prepare an EIS on whatever it implements.” Id.  

 San Luis & Delta-Mendota is dispositive. NMFS had no NEPA obligation 

in this case.3 

E. FWS and BOR properly relied on NMFS’s BiOp and ITS to satisfy 
their obligations under ESA Section 7. 

 
The Conservancy argues that FWS and BOR have violated their duty to 

insure that Hatchery operations do not jeopardize ESA-listed species or adversely 

affect their critical habitat. ECF No. 92 at 48. The conservancy argues that the 

agencies cannot simply rely on the BiOp because the decision to rely on the 2015 

BiOp must itself not be arbitrary and capricious. ECF No. 92 at 48. An action 

agency has an independent duty to insure that its action is not likely to jeopardize 

listed species or adversely modify critical habitat. Pyramid Lake Paiute Tribe of 

Indians v. U.S. Dep’t of the Navy, 898 F.2d 1410, 1415 (9th Cir. 1990). The 

agency’s decision to rely on the BiOp itself must not have been arbitrary and 

capricious. Res. Ltd., Inc. v. Robertson, 35 F.3d 1300, 1304 (9th Cir. 1993). 

Where there are factual objections to a BiOp, an action agency’s reliance on 

even an “admittedly weak” BiOp is generally not arbitrary or capricious. Id.; Defs. 

                                           
3 The parties’ intend to file separate motions for summary judgment on Plaintiff’s 
recently added claim that FWS and BOR were required to comply with NEPA and 
produce an EIS. The court is scheduled to hear these motions in March, 2017. 
ECF No. 117. 
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of Wildlife v. EPA, 420 F.3d 946, 976 (9th Cir. 2005), reversed on other grounds 

by Nat’l Ass’n of Home Builders v. Defs. of Wildlife, 551 U.S. 644 (2007). 

However, an action agency may be held to account for relying on a legally 

insufficient BiOp. Id.  

In this case, the BiOp, in failing to consider an important factor in its 

analysis, is factually, not legally, insufficient. FWS and BOR’s reliance on the 

BiOp satisfied their duties under ESA Section 7.  

VI. CONCLUSION 

For the reasons discussed, IT IS HEREBY ORDERED: 

1. Plaintiff Wild Fish Conservancy’s Motion for Summary Judgment 

ECF No. 92, is GRANTED IN PART and DENIED IN PART. 

2. Defendants’ Cross-Motions for Summary Judgment, ECF Nos. 97, 

98, and 100, are GRANTED IN PART and DENIED IN PART.  

3. The Biological Opinion issued by National Marine Fisheries Service 

is arbitrary and capricious for the reasons articulated in this opinion. 

4. Plaintiff’s Fifth Cause of Action and Seventh Cause of Action are 

DISMISSED.  

5. This matter is REMANDED for further consultation consistent with 

this opinion. 
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IT IS SO ORDERED.  The Clerk’s Office is directed to enter this Order 

and provide copies to all counsel. 

DATED this 22nd day of November 2016. 

__________________________ 
SALVADOR MENDOZA, JR. 
United States District Judge 
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Projected Job creation at Chimacum Ridge 
 
Summary:   Chimacum Ridge has the potential to create an average of 12.8 FTEs over the next 50 years, 
starting at 10.9 FTEs and climbing to 14.8 FTEs over the next few decades.  Employment is primarily 
direct but also captures indirect jobs associated with the projected logging activity.  Employment is 
generated through timber harvesting and associated activities, such as logging, trucking, precommercial 
thinning, planting, and off‐site jobs in wood processing (2.6 FTEs) ; nontimber harvesting and associated 
activities ‐ primarily conifer needle harvesting and processing, both on‐site and through services to other 
timber and agricultural landowners, but also including other forest foods and products (9.2 FTEs); and 
property management and environmental education (1 FTE). 
 
Timber harvesting and associated activities:  Under the projected forest management plan, harvesting is 
primarily through thinning with harvests of approximately 238 MBF (thousand board feet) per year, 
representing about 31% of growth.  This level of harvesting was selected as it contributes to the desired 
future condition of an older, more diverse and structurally complex forest with inventory increasing to 
26.7 MMBF (million board feet), or 31 MBF/gross acre.  OFRI (Oregon Forest Resources Institute) 
estimates 11 direct and indirect jobs per 1 MMBF of harvest, yielding to an estimate of 2.6/FTEs/year on 
average for Chimacum Ridge.  This does not factor in the potential establishment on site of a portable 
sawmill to custom mill larger timbers and other specialty cuts for local builders and boat builders.  If this 
plan is adopted the direct FTEs associated with timber harvesting and processing would increase by 1‐2 
FTEs. 
 
Non‐timber harvesting and processing:  Chimacum Ridge LLC plans to launch an essential oil and forest 
food harvesting and processing initiative.  The essential oil operation will harvest and process fine 
branches and needles associated with precommercial thinning, pruning, and timber harvesting 
operations.  Essential oil from western red cedar, true firs, Douglas‐fir, spruce and other species is 
traded in the global marketplace, with current production primarily from Siberian and Canadian forests, 
and there is considerable demand for a local source.  Essential oil is used in a number of industrial and 
consumer applications from air fresheners to household cleaning and personal care products.  We 
estimate 4‐6 FTEs per distillation operation with 2‐3 harvesters, 1‐2 FTEs running the distillation unit, 
and 1‐2 FTEs involved in delivery, bottling, refining, and distribution.  Essential oil will be initially sold to 
distributors, wholesalers and processors.  In addition to conifer essential oil, we plan to offer custom 
distillaition services to lavendar and other growers in the region, especially during the summer months 
when conifer essential oil production is low (and other crops are in high production). 
 
Once the operation is mature, a line of personal care products is projected to be added– salves, balms, 
soaps – featuring the essential oils and the Chimacum story, developing products both under a 
Chimacum Ridge label and engaging in private labeling for lavendar and other producers that have 
products that lend themselves to essential oil production.  This will add an additional 3‐4 FTEs. 
 
Forest foods:  Chimacum Ridge is currently working with local food producers to explore 
commercialization of a number of forest foods including spruce tips (and tips from other conifers), 
fiddlehead ferns, bigleaf maple syrup, forest berries, and edible mushrooms.  The conifer forests of the 
Pacific Northwest once served as a pantry, supporting one of the largest populations of hunter‐



gatherers in the world.  Spruce tips are the first green of the season and exceptionally high in Vitamin C 
and are used in a variety of foods and drinks; fiddlehead ferns are consumed globally with a growing 
local market; forest berries, especially salal, have great potential for a number of applications and have 
high antioxidants and other health benefits.  While not currently in the estimated FTEs, we believe 
forest food harvesting and value added production could add another 2‐3 FTEs to the existing estimate 
and would complement planned activities around value‐added food production in the region. 
 
Property management and environmental education:  Chimacum Ridge and the surrounding forests and 
beverage and food production businesses such as Finn River Cidery, under the leadership of the 
Jefferson Land Trust, are collaborating on recreational access and environmental education.  We 
anticipate 1 FTE engaged in property management and interpretive naturalist/environmental education 
activities with a number of area schools.  This could grow to additional staffing needs as environmental 
education programming develops further. 
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Role of Working Forest Conservation Easements and Community Forests in Supporting 
Local Rural Economies in Washington State 

 
Summary Argument: 
 
Forests managed on longer rotations (for example 80-100 years years compared to 30-35 years) 
with intermediate thinning store more carbon (Harmon et al., 2009; Mitchell et al., 2012) and 
result in higher employment in logging and milling sectors (employment factors from Lippke and 
Mason, 2007).  
 
Current industrial ownership is managed on short rotations and dominated by out of state 
owners/shareholders/investors. 
 
There is going to be turnover of at least half the industrial timberland ownership over the next 10 
years. 
 
Smaller Washington State-based companies, land trusts, and community forests have the desire 
and capability to own more land and manage it for both better carbon stores and higher 
employment. 
 
Working forest conservation easements help finance acquisition of timberlands by entities willing 
to manage for goals that improve both climate mitigation and employment in Washington 
communities.  
 
Working Forest Conservation Easements can secure forests for management in perpetuity to 
prevent conversion and to increase carbon and timber stocking over time.  
 
Current Timberland Ownership in Washington State:  
 

� 4 of the 8 million acres of private forestlands are industrial (more than 2 million board feet 
of timber harvested per year). 

 
� Three companies own and manage 60 percent (2.4 million acres) of the industrial 

forestland base and all of them do so to maximize return on investment on behalf of out of 
state shareholders and investors.   

 
� At least 2 million acres of private forestland will change hands over the next 10 years due 

to the large proportion of industrial ownership of Timber Investment Management 
Organizations and Real Estate Investment Trusts  

 
Risk of Ownership Change in the Absence Intervention 
 

x Price of timberland is high so as lands are sold, existing timber stocks will likely be 
harvested to help finance regular business transactions – leads to even more unsustainable 
rates of harvest and boom and bust cycles in local timber-related employment 

 
x Some of these lands will be converted to non-forest uses, which will reduce timber volume 

going to mills and thus employment 
 



x Forest lands likely to be acquired by other TIMOs with the same intensive management 
and export oriented model 

 
Employment Implications of Current Industrial Management 
 

� Harvest cycles on industrial ownerships are 30-35 years 
 

� There are no pre-commercial or commercial thinning treatments on short rotations. 
 

� Short rotations and clear-cuts provide less employment than longer rotations with 
intermediate thinning treatments (from Mason and Lippke, 2007) 

 
o Thinning produces between 3.73 and 4.57 logging jobs per thousand board feet 

harvested compared to 1.97 logging jobs on a short rotation clear-cut;  
o Long rotations produce 6.25 mill jobs per thousand board feet harvested compared 

to 4.46 mill jobs per thousand board feet harvested on short rotations.  
o A 65 year rotation produces twice the per acre volume to harvest than a 35 year 

rotation, so a landscape managed on a long rotation sustained yield harvest regime 
will produce more wood to mill and more jobs per thousand board feet both from 
thinning and final harvest 
 

� Between 30 and 50 percent of private land harvest is exported as raw logs because Asian 
markets pay higher prices than domestic markets: raw log exports do not produce 
domestic mill employment 

 
Opportunity in Ownership Change with Easement and Community Forest Funding 
 

� As timberlands come on the market, a stable and robust pool of funding for working forest 
conservation easements and community forest acquisitions can be used by land trusts, 
family owned timber companies based in Washington, and community forest entities to 
shift ownership of some of these timberlands to local interests.   

 
� Terms of easements can be used to guide sustainable management that provides higher 

levels of jobs in the woods for thinning, forest restoration, and more stable timber supply 
than short rotation management or conversion 

 
� At least three Washington State-based family owned timber companies have expressed an 

interest in expanding their ownership through conservation easement-based financing 
(Port Blakely, Merrill and Ring, and Janicki). 

 
� Easements reduce cost of land acquisition for private owners 

 
� Four community forests are in either the planning or acquisition phase in Washington 

State.  One goal of these forests is to support more local jobs.   
 

� Community Forests can gain land either through direct acquisition or through easement 
financing. 

 


